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STATEMENT OF QUESTIONS PRESENTED 


1. Where a defendant relies solely upon an 
alibi in Cefense of a criminal prosecution end is 
effectively precluded from testifying on his own 
behalf because of the Court's rule that a prior 
conviction was admissible, does not the defendant 
thereby display a particularized need to have the 
jury consider his testimony? 

2. Where appellant in a previous matter was 
prosecuted for "unauthorized use of an automobile" 
and made a bargain plea to the misdemeanor of 
“taking property without right," did not the trial 
court err in ruling that the misdemeanor convict- 
ion would be admissible for impeachment purposes 
when a bargain plea may not necessarily indicate 
a Cefendant's honesty or integrity? 

3. Should the court construe the word “crime” 
to include miscemeanors where the common law rule, 
merely codified by the D. C. Code, allowed impeach- 


ment only for a felony? 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 
Appellant, Arthur A. Williams, was convicted 
by a jury of robbery in violation of Title 22 Section 
2901, D. C. Code 1961 Edition. The Court sentenced 


appellant to imprisonment for a term of 5 to 15 


years. (Judgment and comhiement order) The Dis- 


‘trict Court allowed appellant to proceed with his 
appeal without prepayment of court costs. (See 
appellant’s Affidavit) 


(1) 


STATEMENT OF THE CASE 

Appellant was charged with taking, by force 
and violence, the sum of $1,734.74 from the High 
Point Apartments. ! 

The first Government witness was Patricia Cc. 
Spisso who stated that on February 1, 1966, she 
was employed by the High Point Apartments at 1011 
Barnaby Terrace, S. &., Washington, D. C., as a 
secretary and part-time bookkeeper. She gescribea 
the rental office and testified that she and a 
fellow employee, Miss Washington, were seated 


behind a counter at the time in Guestion. (T.5-10) 


The witness testified that she was talking on the 


telephone when three men approacheé her, one with 
a gun under his arm which appeared to be 2) sawed= 
off shotgun. (7.9) At trial she ident:fied the 
defendant, appellant, as the person who carried 
the shotgun. (7.10) The witness testified that 
the appellant ordered her to go into the other 
room where the ap2rtment*s money was stored, (T.10) 
that one of the men took money out of the safe 


(2) 


while the appellant guarded her. (T.13) 

The Government next introduced Gloria Lee 
Washington, who testified that she was a part-time 
bookkeeper at the High Point Apartments. (T.33) 

On Pebruary 1, 1966 at about 4:40 to 4:45 p.m. 

in the afternoon she was at her desk when two men 
came behind the counter, took the phone out of 
Mrs. Spisso's hance and ordered both to get in the 
back of the office. One of the men stayed with 
her and the others went in the back room. (T.34) 
One of the men had a gun and stood by while the 
others took money out of the safe. (T.34) The 
witness identified appellant as the person carry- 
ing the gun. (T.35) 

After the Government concluded its case, defense 
counsel: indicated to the court that appellant des- 
ired to testify in his own behalf. The court was 
advised that the defense to be offered consisted of 
an alibi. (T.55 thru 59) Counsel further advised 


the court that the appellant had two previous con- 


victions, one for “robbery” and the other for “taking 


(3) 


property without right." (17.24) The appellant had 
pleaded guilty in the District of Columbia to the 
charge of taking property without right, (1.25) 
and, it appears from the record that the appellant 
pleaded guilty to the “taking property without 
right" charge as a “bargain plea". In return a 
charge of “unauthorized use of an automobile” was 
dismissed by the United States. (T.25) In this 
regard, the Government attorney requested the trial 
court to allow him to mention the "robbery" and 

the "taking property without right" Comicon 

for impeachment purposes in the event the defend- 
ant chose to testify. (17.58 and 7.59) The court 
ruled that appellant's prior conviction for “taking 


property without right" was admissible for impeach- 


ment purposes, but not the robbery conviction. 


(7.62) 

After that, the defense presented Clyde Edward 
Alston who testified that he knew the defendant and 
visited with him at his home on February 1, 1966 
at 12:00 noon. The witness testified he and appellant 


(4) 


consume@ whiskey together fro 1:00 to 7:00 without 
either one of them leaving the room. (T.69) 

Phe next Gefense witness was Marjorie Laperne 
Keys, who testified that around 4:00 p.m. on Feb- 
ruary 1, 1966, she visited Patricia Peterson, whose 
house was located in the 1300 block of Monroe Street. 
(T.105) There she observed the appellant, and 
Eddie Alston who were then drinking. (7.105) She 
testified thet she stayed there for about one hour, 
(7.109) and the defendant was present curing this 
entire time, an@ did not leave the apartment. (T.110) 

The defense next offered testimony from Pat- 
ricia Anne Williams, the appellant's wife. (T.134) 


She testified that she was with appellant at about 


5:00 p.m. (7.136) on the day the robbery was com- 


mitted. 

Miss Willie May Taylor of 133 67th Street, 
S. E., Washington, D. C., testified that on Febru- 
ary 1, 1966 =he was in Mrs. William's house attend- 
ing a party. (T.191 and 182) She testified that 
she arrived at: about 6:20 p.m. and saw Mr. Williams 


(5) 


the appellant; et-this time. 

Defense witness Janie Peterson, Lestifies 
that on February 1, 1966 she arrived home at approx= 
imately 3 to 3:30 in the afternoon. Present in 
her apartment were Eddie Alston, Patricia, Peggy, 
and the appellant. (7.193) The evidence offered 
by her was that the appellant left her epestuent 
between 7:30 and 3:00 p.m. on February 1, 1966, 
(1.194) and further that the appellant had not 
left the house between 3:30 and the time mentioned: 


(7.195) 


fhe defense rested and the following collo- 


quay occurred: 


“Mr. Smith: And also your honour, the defense 
rests. 


The court: The defense rests. Come to the 
bench. 


The court: I thought you were going to put 
your defendant on. 


Mr. Smith: I talked to him. I was going to 
put him on, your Honor. But if 
he was going to cross examine 
him on that (conviction for tak- 
ing property without right) I 
advised him not to take the 


(S) 


stanc. 
As long as you understand this, 
because, as I said yesterday, 
the Government could not inter- 
rogate him with respect to the 
robbery.“ (T.210) 

STATEMENTS OF POINTS 

1. The appellant refused to take the witness 
stand and testify on his own behalf solely because 
the trial court permitted the Government to impeach 
him on the basis of 2 previous conviction of the 
misdemeanor, “taking property without right”. 

2. By apprising the trial court of his intent 
to present an alibi defense, and in view of the 
unequivocable identification of appellant by the 
complaining witnesses, the trial court was placed 
on notice that there was a particularized need 
for appellant's testimony. 

3. The defendant was unduly prejudiced by 


his inability to testify on his own behalf. 


SUMMARY OF THE ARGUMENT 


1. In order to preclude the Governments use 


of a previous conviction for impeachment purposes, 
(7) 


which conviction has been ruled to be relevant, the 
appellant must Gisplay to the court a particularized 
need for his testimony. This display is made ina 
case where appellant's only defense is an alibi, 

and because of the court's ruling on Geveaeee 
ility of the previous conviction for ioapeschment 


appellant woule be uneble to take the stand, and 


as a result his defense would ke seriously weakened 


if not totally negated. 

2. The trial court should not have permitted 
impeachment on appellant's previous conviction of a 
misdemeanor, “taking property without right, " when 
this conviction was a result of a “bargain plea” 
and did not necessarily reflect on the appellant's 
honesty or integrity. 

3. The word “crime” within the meaning of 
Section 14-305 D. C. Code should be interpreted 
to allow the Government to use only felonies for 
purposes of impeachment since the code provisién 
was merely a codification of the common law rule 
allowing the use of felonies rather than misdemeanors 


(8) 


for impeachment purvooses. 
ARGUMENT 
I 
In Oréer To Preclude the Governnent’s 
Use of Appellant's Prior Convictions 
on Cross Examination, the Defendant 
Must Display to the Trial Court a 
Particularized Need for His Testi- 
mony. 
Appellant apprised the court of the nature of 
his defense, an alibi, which cefense placed the 


appellant's credi>dility directly anc sharply: in 


issue. The inherent nature of the alibi defense 


creates the issue of defendant's credibility and 


the crecibility of his witnesses, . Undoubtedly, - 
the alibi defense is seriously weakene? and under 
most circumstances almost completely negated by 
the defendant’s failure to testify to the fact 
thet -he was at a different place when the criminal 
act was committed. Despite the court's customary 
protective instructions, the jury would infer only 
one reason for the appellant’s failure to testify 


as to his alibi Cefense e¢hat his defense was weak 


(9) 


and would be exposed under cross examination. 
Under the cases of Evans v. United States of 

America No. 20,480, United States Court of Appeals 

for the District of Columbia Circuit, decided on 


May 8, 1968, and Hood v. Unites States of America, 


125 U.S. App. D. Cc. 16, 18, 365 F.2d 949, 951 (1966), 


a defendant must demonstrate to the trial court 
some affirmative reason why the circumstances of 
his case were such as to make his testimony partic- 
ularly necessary. The defendant must show a special 
need for his testimony. Defense counsel may place 
the defendant on the stand, out of the presence 

of the jury to state his version of the facts so 
that the trial court may determine whether the ends 
of justice are better served by the jury hearing 
the testimony of the defendant or alternatively 

by having the jury hear impeaching testimony. An 
alternative means suggested in Gordon v. United 
States of America, 127 U. S. App. D. C. 343, 383 
F.2d 936 (1967) is for counsel to make an “offer 
of proof" summarizing what the accused would say. 


(10) 


It is submittee that in this case trial counsel 
complied with the procedure suggested in the 
Gordon case by advising the trial court that the 
appellant inten“ed to rely upon the alibi defense. 
Once appriseé o2 this the trial court had reason 
to know the particularized or special neec for the 
appellant's testimony. Thus, it is respectiully 
submitted the appellant has met the first criteria 


under the decide2 cases. Moreover, that the trial 


court abused the <iseretion vested in him by Luck 


v. United States of America, 121 U. S. App. D. C. 
151, 348 F.26 763 (1965) since it was nore import~ 
ant for the jury to hear defendant's story than 
to know about his prior convictions. 
ARGUMENT 
It 
The Court Abused Its Discretion In 
Allowing Appellant's Impeachnent 


For Conviction of "Taking Property 
Without Right" When This Conviction 


Was The Result of A Bargain Plea. 


rt is subsaittec that the trial court abused 
its Giscretion when it rulec that the Government 


(11) 


could impeach appellant, if he testified, with a 
prior conviction of “taking property without right"?, 
where this conviction resulted from a compromise or 
bargain plea given in exchange for the Government's 
dismissal of the greater offense of unauthorized 

use of a motor vehicle. The trial court is not 
required by Sec. 14-305, D. Cc. Code, 1967 Edition, 

to allow impeachment by a prior conviction every 
time a defendant takes the stand in his own defense. 


Luck v. United States of America, supra. Certain 


prior convictions are discretionarily admissible 


where they “reflect adversely on a man's honesty 
and integrity." Gordon v. United States of America, 
supra. Counsel submits that where the conviction is 


the result of a bargain made by the defendant, 


re 

1 ("Sec. 22-1211 D. C. Code 1967 Edition: provides, 

The taking and carrying away of the property of 
another in the District of Columbia without right 
to do so shall be a misdemeanor, punishable by 
a fine not to exceed one hundred dollars, or 
imprisonment for a term not to exceed six months, 
or both. (July 8, 1893, 30 Stat. 724, ch. 638; 
Apr. 21, 1906, 34 Stat. 127, ch. 1647.) 


(12) 


typically for one of many different reasons, the 
conviction itself does not necessarily indicate a 
defendant's honesty or integrity. It may instead 
indicate a defendant's desperation attempt to avoid 
the uncertainties of trial and punishment for a 
felony and substitute them for the relatively mild 
consequences of a petty offense whether the crime 
was committed or not. 

It is respectfully submitted that the courts 
should not dignify a conviction obtained by a bar- 
gain plea and allow its use as an instrument to 
bring about the conviction for a felony. 

ARGUMENT 
rit 


The Court Should Construe The Word 
"Crime" To Include Only Felonies" 


At common law a witness could be impeached 
on the basis of a criminal conviction only if the 


conviction had been for an infamous crime involving 
moral turpitude. Campbell v. United States of 


—_—_— 


America, 85 U. S. App. D. C. 133, 176 F.2d 45 (1949). 


This Court has said, in Campbell v. United States, 
(13) 


supra at page 135: 


“Save for these decisions [Murray v. 
United States, 1923, 53 App. D. c. 

119, 288 F.1008, certiorari denied 

262 U. S. 757, 43 S. Ct. 703, 67 L. Ed. 
1218; Bostic v. United States, 1937, 

68 App. D. C. 167, 94 F.2d 636, cert- 
iorari denied 303 u. S. 635, 58 S. Ct. 
523, 82 L. Ed. 1095; Sanford v. Uni- 
ted States, 1938, 69 App. D. c. 44, 

98 F.2d 325], we should be inclined to 
construe the word "crime" in the statute 
as being synonymous with the word 
"felony", thus attributing to Congress 
the intention of merely codifying the 
common law rule which has a reasonable 
basis, instead of extending it to 
include misdemeanors, which may not in- 
volve moral turpitude from which depra- 
vity may be inferred. But we are not 
disposed to disturb a statutory construct- 
ion which has been followed for more than 
@ quarter of a century, especially since 
Congress has not seen fit during that 
long period to manifest dissatisfaction 
with it by amending the Code provision. 
Under that interpretation, if Campbell 
had been finally convicted of petit 
larceny, it was not error to allow that 
fact to be elicited from him by cross- 
examination or to be shown by evidence 
aliunde." (Emphasis supplied) 


It is obvious that this Court would have drawn 


an admissibility distinction between a felony and 
@ misdemeanor excepting for Murray and Bostic. 
However, the statement in Campbell, “We are not 


(14) 


disposed to disturb a statutory construction which 
has been followed for more than a quarter of a 
century . . ." no longer holds true. Significant 
portions of these decisions have been recently 
overruled. The ruling in Murray to the effect 
that remoteness of former convictions of the acc- 
used is not 2 ground for exclusion but goes only 
to the weight to be given such conviction as evid- 
ence, pp 125 and 126, has been overruled by Gordon 
v. United States of America, supra. And the hold- 
ing in Bostic that a crime of violence, e.g. simple 
assault, was admissible for conviction purposes 
was overruled in Brown v. United States of America, 


125 U. S. App. D. C. 220, 370 F.2d 242 (1966). It 


is respectfully submitted that Murray and Bostic 


involve a misconstruction of Sec. 14-305 D. C. 
Code, lacks vitality today and therefore should 
not be followed by this court. Thus, the trial 
court erred in its ruling that the conviction for 
taking property without right, a misdemeanor, was 
admissible for purposes of impeachment. 


(15) 


CONCLUSION 

It appears that appellant may not have been 
convicted if he had properly been allowed to take 
the witness stand and testify on his own behalf. 
At least there is doubt as to whether or not he 
would have been convicted. Counsel submits that 
since the trial court erred when it abused its 
discretion on the admissibility of the prior con— 
viction, the judgment should be reversed and a new 


trial ordered. 


SISK LEVITAN CRAMER & WEINSTEIN 


M. Michael Cramer : 

1225 connecticut Avenue, N. W., 
Washington, D. C., 20036 
659-3636 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether in a trial for robbery the District Judge 
abused his discretion in ruling that a prior conviction 
of the defendant for taking property without right was 
available for purposes of impeachment under 14 D.C. 
Code § 305, where he ruled that a prior conviction for 
robbery was unavailable in circumstances where the de- 
fendant produced five alibi witnesses who contradicted 
positive identification testimony by two victim prosecu- 
tion witnesses? 

2. Whether the word “crime” in 14 D.C. Code § 305 per- 
mitting impeachment via prior convictions includes the 
misdemeanor of taking property without right? 

8. Whether there is any need for a remand hearing as 
to appellant’s pre-trial identification where the total cir- 
cumstances show a lack of impermissive suggestivity and 
no substantial likelihood of irreparable misidentification? 


* This case has not previously been before this Court under the 
same or similar title. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,072 


ARTHUR A. WILLIAMS, APPELLANT 
uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted by a jury of robbery in viola- 
tion of 22 D.C. Code § 2901 (1967 Ed.) and sentenced 
to imprisonment for a term of 5 to 15 years. 

During his trial before the Honorable William B. Jones 
held February 28-March 2, 1967, the Government pre- 
sented two witnesses. Patricia C. Spisso stated that on 
the afternoon of February 1, 1966, she was employed at 
the High Point Apartments, 1011 Barnaby Terrace, S.E., 
Washington, D.C., as a secretary and part-time book- 
keeper. She testified that she and a fellow employee, 
Gloria Lee Washington, were alone in the office of the 


(1) 


2 


apartments. While she was talking on the telephone three 
men entered (Tr. 5-10). One of the men, whom she 
positively identified as the appellant at trial (Tr. 10), 
carried a sawed-off shotgun under his arm. He took 
the phone out of her hand and told her to go into the 
backroom where the apartment’s money was stored (Tr. 
9, 10). There one of the men took money out of the 
safe while the appellant guarded her (Tr. 13). Also 
the defendant took money which was lying on a counter 
in the backroom (Tr. 14). 

Next the Government introduced Gloria Lee Washing- 
ton a part-time bookkeeper at the High Point Apartments 
(Tr. 33). She testified to substantially the same events 
as Patricia Spisso, also positively identifying appellant 
as the one of the three men carrying the gun (Tr. 35). 

On cross-examination both Government witnesses stated 
that they had identified appellant in the robbery squad 
room about a month after the holdup in question (Tr. 
30, 45). 

After direct testimony by the Government’s first wit- 
ness and later at the close of the Government’s case, 
counsel and the court discussed the availability of appel- 
lant’s record of two prior convictions for purposes of 
impeachment (Tr. 23-27, 51-63). It appeared that one 
of these convictions was for robbery and the other for 
taking property without right (Tr. 24). After a lengthy 
on the record analysis of applicable case law and discus- 
sion with counsel, the trial judge ruled that appellant’s 
prior robbery conviction could not be used for impeach- 
ment but that taking property without right could be 
used since it was a crime of dishonesty (Tr. 57, 62). 

Thereafter the defense presented Clyde Edward Alston 
(Tr. 69), Marjorie Laverne (Tr. 105, 109-110), Patricia 
Anne Williams, appellant’s wife (Tr. 136), Willie Mae 
Taylor (Tr. 181-183) and Janie Peterson, appellant’s 
mother-in-law (Tr. 195). In substance all five witnesses 
testified that either they were with the defendant 
throughout the afternoon in question or saw him at 
different times that afternoon at 1854 Monroe Street, 
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N.W. The appellant’s wife, Patricia Anne Williams, and 
her mother, the witness Janie Peterson, were cross- 
examined as to whether or not the appellant was living 
with his wife at the time of the robbery in question. 
Both stated that appellant and his wife were living to- 
gether at the time (Tr. 162, 205). Appellant’s wife 
was further questioned as to whether she had made 
statements to a Detective Sergeant McMullen concerning 
friends of her husband who had a gun and a box or bag 
of money (Tr. 161). She denied memory of telling this 
Detective anything of such matters (Tr. 161). 

On rebuttal the Government produced Detective Me- 
Mullen who testified that in March of 1966 both the 
appellant’s wife and mother-in-law told him that appel- 
lant had been separated from his wife for four or five 
months. (Tr. 213, 219.) He further stated that appel- 
lant’s wife had told him that while she was at 1354 
Monroe Street, friends of her husband, Bernard, Chicken 
Liver and Reds, came in carrying a sawed-off shotgun 
and divided up the money they had obtained from hold- 
ing up the rental office of an apartment (Tr. 215). 

Prior to Detective McMullen’s taking the stand counsel 
for the defense told the court that he had advised the 
appellant not to take the stand because the Government 
could cross-examine by means of a prior conviction (Tr. 
210). 


STATUTE INVOLVED 


Title 14, District of Columbia Code, Section 305 pro- 
vides: 


No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness, either 
upon the cross-examination of the witnes or by evi- 
dence aliunde; and the party cross-examining him 
shall not be concluded by his answers as to such 
matters. In order to prove such conviction of crime 
it shall not be necessary to produce the whole rec- 
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ord of the proceedings containing such conviction, 
but the certificate, under seal, of the clerk of the 
court wherein such proceedings were had, stating the 
fact of the conviction and for what cause, shall be 
sufficient. 


SUMMARY OF ARGUMENT 


L 


The rule in Luck v. United States does no more than 
permit the exercise of a trial judge’s discretion whenever 
the Government seeks to impeach a defendant with prior 
convictions. Here, where the judge excluded appellant’s 
prior conviction for robbery, the refusal to exclude ap- 
pellant’s conviction for taking property without right 
was in no way unduly prejudicial to appellant where his 
defense consisted of five alibi witnesses who contradicted 
positive identifications by two Government witnesses. 


I. 


This Court has consistently refused to make any dis- 
tinction between felonies and misdemeanors in construing 
the word “crime” in 14 D.C. Code § 305 and the very 
purpose of the Luck rule—to prevent unwarranted in- 
ference and prejudice—would not be served by the adop- 
tion of such a distinction. 


nr. 


A claimed violation of due process in the conduct of 
a confrontation depends upon the totality of the circum- 
stances surrounding it and an identification will only 
be set aside where such was so impermissibly suggestive 
as to give rise to a very substantial likelihood of irrepar- 
able misidentification. Here the record contains many 
indications that the identifying witnesses possessed in- 
dependant recollection arguing against any likelihood of 
irreparable misidentification. These record assurances 
make remand unnecessary. 


5 
ARGUMENT 


I. The rule of Luck v. United States was adhered to by the 
District Court. 


(Tr. 51-63) 


The precise holding of Luck v. United States, 121 U.S. 
App. D.C. 151, 348 F.2d 768 (1965), was 


That while prior convictions might have some bearing 
on credibility, the trial court is not bound by 14 D.C. 
Code § 305 to permit impeachment in every case. 


Brown v. United States, 125 U.S. App. D.C. 220, 222, 
370 F.2d 242, 244 (1966). As Judge McGowan said in 
Hood v. United States, 125 U.S. App. D.C. 16, 18, 365 
F.2d 949, 951 (1966) 


That case established only that Congress, in legislat- 
ing to the effect that prior convictions may be used 
to impeach, left some room for the play of judicial 
discretion over the unfolding circumstances of the 
immediate trial. 


Only an abuse of this judicial discretion will constitute 
reversible error. Cf. Walker v. United States, 124 U.S. 
App. D.C. 194, 363 F.2d 681 (1966); Brown v. United 
States, supra, 125 U.S. App. D.C. at 222, 370 F.2d at 
245; Hood v. United States, 125 U.S. App. D.C. 16, 18, 
365 F.2d 949, 951 (1966) ; Gordon v. United States, 127 
U.S. App. D.C. 348, 345, 389 F.2d 936, 938 (1967). 
Here appellant’s only complaint lies in the fact that the 
trial judge exercised his discretion in a manner which 
excluded only one and not both of his prior convictions. 
A review of the record, however, will show the District 
Court’s scrupulous consideration of the very points ap- 
pellant raises here and a resulting exercise of informed 
discretion (Tr. 51-63). The judge’s consideration of 
Luck was reasoned and cautions.’ If as stated in Hood, 


1 The trial in this case took place prior to this Court’s guideline 
decision in Gordon v. United States, supra. Thus the procedure of 
hearing the defendant’s testimony out of the presence of the jury 
was not anticipated. 
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supra (125 U.S. App. D.C. 18, 365 F.2d at 951), it is 
true that 


[T]he alert and experienced trial judge presiding 
over a criminal case has a grasp of how the interests 
of justice are best served in the case taking shape 
before him, 


there can be no cause for reversal upon the record here.* 

Focusing on the considerations set out in Luck and sub- 
sequent cases we find that the nature of the prior crimes 
at issue had primary importance in the judge’s determi- 
nation. Appellant’s conviction for robbery was properly 
excluded as being unduly prejudicial in a trial for rob- 
bery. Brown v. United States, supra. The conviction for 
taking property without right, however, evidenced an in- 
trinsically dishonest act. It was not the kind of violent 
crime that would induce the jury to believe appellant had 
a tendency to commit robbery. Rather, it would speak 
directly of appellant’s credibility at a time in the trial 
when credibility was the deciding factor of guilt or inno- 


cence. Taking property without right does not fit into 
that class of petty offenses held to be unavailable for im- 
peachment in Pinkney v. United States, 124 U.S. App. 
D.C. 209, 363 F.2d 696 (1966).* At the same time, it is 
not a crime of a heinous nature likely to incite the passion 
and prejudice of jurors. Cf. Barber v. United States, D.C. 
Cir. No. 21,281 (March 8, 1968). In Gordon v. United 


2 While the trial judge jested with counsel about being charac- 
terized as “alert and experienced” (Tr. 52), he expressly became 
such in ruling that taking property without right was a crime 
of dishonesty (Tr. 62). 


3 Extending the prohibition against impeachment via violations 
of municipal ordinances in Clawans v. District of Columbia, 61 App. 
D.C. 298, 62 F.2d 383 (1932), this Court in Pinkney held that petty 
offenses carrying with them penalties of not more than 90 days 
and thus not triable to a jury (16 D.C. Code §705(b)) were 
similarly unavailable for impeachment purposes. 

The crime at issue here, taking property without right, carries 
with it a maximum penalty of six months imprisonment (22 D.C. 
Code §1211) and thus is triable to a jury under 16 D.C. Code 
§ 705. 
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States, supra, decided more than six months after the 
trial in this case, the availability of conviction for taking 
property without right for impeachment purposes was 
considered. (See footnote 2a of that opinion.) In approv- 
ing of the impeachment that took place in that case the 
Court said (127 U.S. App. D.C. at 347, 383 F.2d at 940): 


A “rule of thumb” thus should be that convictions 
which rest on dishonest conduct relate to credibility 
whereas those of violent or assaultive crimes general- 
ly do not. 


And prior to that the Court had said: 


In common human experience acts of deceit, fraud, 
cheating or stealing, for example, are universally re- 
garded as conduct which reflects adversely on a man’s 
honesty and integrety. 


No separate considerations were presented by the length 
of appellant’s criminal record or his age and circum- 
stances and most important the general guidelines setout 
by Luck were adhered to. The fact that the available con- 
viction was a misdemeanor minimized prejudicial effect 
in the eyes of the jury.‘ Similarly, as a practical matter, 
appellant’s alibi defense left only the issue of credibility 
in the case. In these circumstances, it does not seem that 
the harmful effect of the jury’s knowledge that the de- 
fendant had once committed a minor crime far out- 
weighed its need to know all that was relevant to his 
credibility. Gordon v. United States, 127 U.S. App. D.C. 
348, 345, 383 F.2d 936, 939 (1967). 

Alternatively, the presentation of the case for the de- 
fense, here, left no doubt as to what the defendant’s story 
would be, had he taken the stand. It does not appear that 
appellant had anything significant to add to the testimony 


+ Appellant makes much of the fact that he plead guilty to this 
crime. The fact that he chose to admit his crime in that instance 
could have been brought out on redirect examination (cf. Boyer v. 
United States, 80 U.S. App. D.C. 202, 150 F.2d 595 (1945)) and 
would seem likely to bolster rather than detract from appellant’s 
image before the jury. 
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of his five alibi witnesses. As emphasized in his brief in 
this Court, appellant would only serve to corroborate his 
other witnesses. As the case developed it had narrowed 
to a test of credibility between the two victims of the 
robbery and the friends and relatives of appellant. Had 
appellant taken the stand, an even greater need to explore 
all of the avenues of credibility would have existed. In 
this situation the judges refusal to exclude the conviction 
for a crime of dishonesty cannot be considered as abuse 
of discretion. Gordon v. United States, supra.’ 


Il. It is well settled that the word “crime” in 14 D.C. 
Code § 305 includes misdemeanors. 


(Tr. 25) 


Appellant argues that misdemeanors should not be in- 
cluded within the meaning of the word “crime” in 14 D.C. 
Code § 305. We strenuously take issue with an argument 
that, in effect, asks this Court to legislate.° Further we 
respectfully submit that a case such as this presents 2 
particularly poor basis for the general rule appellant 
seeks. But for a plea of guilty, the conviction available 
for impeachment would likely have been for a felony (Tr. 
25). As appellant acknowledges (Br. 14) Campbell v. 
United States, 85 U.S. App. D.C. 133, 176 F.2d 45 (1949), 
still states the law and is contrary to his position. His 
attempts to demonstrate that the language of Campbell 
has been eroded away in recent years do not further his 
position on the facts at hand. The conviction available 


5 In fact by not taking the stand appellant avoided vigorous cross- 
examination as to detail and discrepency which is to be expected in 
an alibi situation. 


¢ Both in Pinkney v. United States, supra, and Gordon v. United 
States, supra, this Court has by implication reaffirmed its prior 
refusals in Bostic v. United States, 68 App. D.C. 167, 94 F.2d 636 
(1937), cert. denied, 303 U.S. 635 (1938), and Murray v. United 
States, 58 App. D.C. 119, 288 Fed. 1008, cert. denied, 262 U.S. 757 
(1923), to draw a distinction solely on the basis of a misdemeanor 
and felony classification. 
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for impeachment here was neither remote nor a crime of 
violence.’ 

Finally we note that appellant’s argument is at odds 
with the very purpose of the Luck rule which is designed 
to shield a defendant from any inference of present guilt 
stemming from his past crimes. Certainly the greater the 
offense the greater is the chance of a jury’s making this 
unwarranted inference. To exclude misdemeanors, per se, 
would be to make impeachment available only through 
greater crimes more likely to cause unwarranted infer- 
ence on the part of the jury. 


III. The record contains many indications that the identi- 
fication of appellant was neither impermissibly sug- 
gestive, nor likely to give rise to a substantial chance 
of irreparable misidentification. 


(Tr. 5-6, 10, 13, 18-19, 29-82, 41, 45-46) 


By supplemental brief in this Court appellant points 
to Stovall v. Denno, 388 U.S. 293 (1967) seeking a re- 


mand and full development of the circumstances surround- 
ing his pretrial identification. While the trial of this case 
took place prior to Stovall (decided June 12, 1967),* the 
United States feels that the record on the whole—albeit 
limited as to the out of court identification itself—is suf- 
ficient to assure this Court that no different result will 
ensue should appellant be accorded the remand hearing 
he requests. 


7 The language of Brown v. United States, supra, and Gordon V. 
United States, supra, to the effect that simple assault and remote 
convictions, respectively, should not be available for impeachment 
have no relation to the misdemeanor-felony distinction appellant 
seeks to assert. 

We re-emphasize that Gordon upheld impeachment by way of 
prior conviction for taking property without right. 


8 Consequently no right to counsel at lineup issue is presented. As 
this Court is aware Stovall gave the counsel requirements of United 
States v. Wade, 388 U.S. 218 and Gilbert v. United States, 388 U.S. 
268, decided the same day, prospective application only. 
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Stovall holds that (388 U.S. at 302) 


a claimed violation of due process of law in the con- 
duct of a confrontation depends on the totality of 
the circumstances surrounding it * * *. 


This same standard was reiterated this year in Simmons 
v. United States, 390 U.S. 377 with regard to photo- 
graphic identification, where the Court said (at 384): 


[W]e hold that each case must be considered on its 
own facts, and that convictions based on eyewitness 
identification at trial following a pretrial identifica- 
tion by photograph will be set aside on that ground 
only if the photographic identification procedure was 
so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification. 


Reviewing the total testimony of the two identifying wit- 
nesses we find not only an absence of impermissive sug- 
gestibility,? but many instances of independent recollec- 
tion strongly arguing against any “very substantial like- 
lihood of irreparable misidentification.” Simmons, supra. 

The office where the robbery took place had excellent 
lighting (Tr. 5-6). The robbers wore no masks and there 
was nothing to obstruct the view of the two witnesses 


® Appellant’s question presented (Supp. Br. i) intimates that the 
Government witnesses failed to recognize appellant from his picture 
(a police “mug shot”). There is no justification for this. Nowhere 
does the record indicate that a picture of appellant was included 
among the “mug shots” shown the identifying witnesses. Tr. 30 
reads 
A. [MRS. SPISSO] Well, of course, the police did bring 
in mug shots after that, but we were so upset. We looked 
through them but there was nothing in the mug shots that the 
police had at that time. 
* * * 2 
THE WITNESS [MRS. SPISSO]: We did look at mug 
shots immediately I guess after the police had taken their 
fingerprints. It was in that time, you know, after the robbery 
before we went home, but there was nothing in the mug shots 
at that time which we could identify as the defendant. 


Similarly it is not at all clear that appellant was presented alone 
in the Robbery Squad Room. (See Tr. 30, 45.) 
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(Tr. 19). The robbery lasted at least five or six minutes, 
during which time the witnesses seldom lost sight of ap- 
pellant (Tr. 29, 45-46), and Mrs. Spisso testified that 
appellant was near her most of the time (Tr. 13). He 
nudged her at least twice. (Tr. 10, 18.) 

This was perhaps the antithesis of the case where wit- 
nesses have only a momentary or fleeting glimpse of a 
felon. See Simmons, supra, 390 U.S. at 383. Additionally 
the appellant experienced a facing down by Miss Wash- 
ington from a distance of two feet which neither was 
likely to forget (Tr. 41): 


A. [GLORIA WASHINGTON] Well, Mr. Wil- 
liams was behind me, and just as I was going 
through the door he hit me on my behind, and I 
turned around and got a good look at him just to 
show him that I didn’t appreciate it. 


The fact that the victims did not identify the suspects 
pictured in the mug shots points both to objectivity on the 
part of the witnesses and fairness on the part of the po- 
lice. And while it is not shown how many men were in 
the Robbery Squad Room with appellant, we do know that 
he was dressed in clothes other than those worn at the 
time of the robbery (Tr. 31). This fact argues against 
impermissive suggestivity. 

Further and perhaps dispositive of the need for remand 
are the record statements of the witness, Mrs. Spisso, de- 
scribing the pretrial identification. First at Tr. 30 she 
testified : 


A. Well, I was called down to the Robbery Squad, 
and he was in the Robbery Squad Room when I 
walked in. 


The addition of the words “when I walked in” is indica- 


tive of immediate recognition. Then Mrs. Spisso said (Tr. 
31): 


2° Good lighting, unmasked robbers and a five minute opportunity 
to view the robbers were among the factors which lead the Supreme 
Court to affirm the identification in Simmons, supra, 390 U.S. at 
385. 
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A. He had on a shirt and slacks, just a sport-like 
shirt, but I can’t really remember what he had on 
because I was more interested in his face. I was so 
shocked to see him standing—I think I am going to 
lose my voice. (Emphasis supplied.) 


This is not the remark of one whose mind has been prey 
to suggestibility; rather it is the excited utterance of a 
person recalling the spontaneous emotion occasioned by 
the instant recognition of her assailant. Noteworthy also 
is the fact that only after Mrs. Spisso told the police she 
recognized the appellant did they place a hat on his head. 
Coming, as it did, after the initial identification, it shows 
an attempt to be utterly objective. 

Finally other record statements brought out on cross- 
examination and not disputed by defense counsel,” are 
only compatable with this witness’ strong independent 
recollection of the man who robbed her.’* Discussing ap- 
pellant on the occasion of the robbery Mrs. Spisso an- 
swered (Tr. 32)— 


A. ***Ican remember what he looked like with 
his hat, and his boots and his dark colored coat, and 
his eyes and his nose, and he just has very distinct 
features you just don’t forget. 

Q. [DEFENSE COUNSEL] Uh-huh. You re- 
membered his complexion and all? 

A. Yes, uh-huh, I remember that he was very 
clean-cut looking man. He appeared very neat. 


In Simmons the Supreme Court affirmed an identifica- 
tion noting, as we do here, the many circumstances which 
cut against a “very substantial likelihood of irreparable 
misidentification.” It appears that this Court will remand 
in a case where the identification procedure raises a sub- 
stantial issue “plausibly tendered by the circumstances.” 
(Calvin) Smith v. United States, No. 20,773 (June 7, 
1968). Here where it is only arguable that appellant was 


22 Simmons, supra, 390 U.S. 384, noted that the danger of mis- 
identification can be substantially lessened by cross-examination. 


12 See United States v. O’Connor, 282 F.Supp. 963 (D.C.C. 1968). 
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presented alone,“ we feel that the above-noted record cir- 
cumstances made a remand superfluous. 

Additionally the fact that trial counsel saw no need to 
register objection as to the identification provides assur- 
ance that nothing of a shocking nature occurred to counter- 
balance the factors we point to here. Objections to identi- 
fication on due process grounds were available to some 
extent prior to Stovall when this trial took place. Cf. 
Palmer v. Peyton, 359 F.2d 199 (4th Cir. 1966) ; Wade v. 
United States, 358 F.2d 557 (5th Cir. 1966) affd 388 
U.S. 218 (1967). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN G. GILL, JR., 
Assistant United States Attorneys. 


13 “Of course due process is not always violated when the police 
fail to assemble a lineup but conduct a one man showup.” Biggers 
v. Tennessee, 390 U.S. 404, 408 (1968) (Justice Douglas dissent- 
ing). Also see Hanks v. United States, 388 F.2d 171 (10th Cir. 
1966) finding no unfairness in a one man confrontation. 


14 Certainly there are no contradictions present in the record 
similar to those which moved this Court to remand on the basis of 
Stovall in (Lawrence) Jones Vv. United States, No. 21,381 (Septem- 
ber 8, 1968). Rather the recent language of the Supreme Court in 
Simmons is succintly apposite: 


Taken together, these circumstances leave little room for 
doubt that the identification of Simmons was correct, even 
though the identification procedure employed may have in 
some respects fallen short of the ideal. (390 U.S. at 972.) 
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STATEMENT OF QUESTION PRESENTED 


Where the complaining witnesses were unable to 


identify the appellant by a police "mug shot” and were 


later called to the police Robbery Squad Room to identify 


the appellant who was not in a line up and apparently the 
only suspect in the room, should appellant's case be re- 
manded to the lower court for the purpose of determining 
whether his identification was a fair one or a suggestive 


identification lacking the elements of fairness? 
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STATEMENT OF THE CASE FOR PURPOSES OF 
THE SUPPLEMENTARY MEMORANDUM 


The complaining witness was Miss Patricia C. 


Spisso, who testified that immediately after the robbery 


she was shown police “mug shots” and was unable to iden- 
tify the defendant as one of those persons shown to her. 
(R. 30} Miss Spisso testified as to the ultimate iden- 
tification that she made. 


"Q And when did you see the defendant for the 
first time after that? 


A Well, I was called down to the Robbery 
Squad, and he was in the Robbery Squad Room 
when I walked in. 


(1) 


Do you know what date that was? 


That was in March. I had just returned 
from a trip. I had been out of town and 
I was still home. 


So it was about a month later? 


Yes, it was around the first of March. I 
can't remember the exact day but I know 
it was in March. 


And do you recall what he was wearing at 
that time? 


He had on a shirt and slacks, just 2 
sport-like shirt, but I can't really re- 
member what he had on because I was more 
interested in his face. I was so shocked 
to see him standing -- excuse me, I think 
I am going to lose my voice. 


Did he have a hat on? 


I think they put a hat on him after we were 
in there when I had told hem [sic] that was 
the man that robbed me. I think they put a 
hat on him. 


At the time this happened, the robbery, 
you were, you know, quite frightened, 
weren't you? 


Yes. Well, at first I was so stunned be-— 
cause all that could go through my mind, 

this must be a robbery, and it is a rob- 

bery because here they come behind the 

counter with a gun under their arm.(R. 30 & 31) 


The other complaining witness was Gloria Lee 


Washington. She also testified that she first identified 


(2) 


the appellant in the Robbery Squad Room under apparently 
the same circumstances. (R. 45) 
SUMMARY _OF THE ARGUMENT 


From the record it appears that the identifica- 


tion procedure used by the police in March of 1966 was 


so suggestive that it lacked the basic element of fair- 
ness. 
ARGUMENT. 

The Court should remand the instant case so that 
a hearing may be held to determine whether or not the 
identification procedure used by the police was sugges- 
tive and unfair. 

The record is barren as to the details of the 
identification procedure. However, it appears from the 
record, although not expressly shown, that a line up 
procedure was not employed. The record does not reveal 
how many persons were in the Robbery Squad Room at the 
time of the identification, the racial similarities and 
physical characteristics of the other persons, if any 
were present. The record also does not state what con- 
versation, if any, the complaining witnesses had with 
detectives prior to the identification by the complaining 


witnesses. 


(3) 


An identification of a criminal defendant which 
occurs under suggestive circumstances may not be the 
basis for a Court Room identification. Stovall v. Denno, 
388 U. S. 93 (1967). It appears from the record that 
the identification procedure used in the instant case did 
not comply with the criteria established by the United 
States Supreme Court. 

CONCLUSION 

For the foregoing reasons it is respectfully 
submitted that the instant case should be remanded to 
the District Court so that the circumstances underlying 
the identification may be inquired into by the Court. 
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